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Having followed the progress of the Finance Bill, and 
contributed to the various consultations in relation to 

non-doms, it was most interesting to see the !rst dra" of the 
actual Finance Bill now it has been released. Readers may wish 
to refer to our previous articles (see Tax Journal, 20 February 
2017 and 2 September 2016) for more information on the 
history of the progress of these reforms. We do, however, 
look forward to the change in the date for the Budget to the 
autumn in order to give advisers more time to consider the 
legislation and its impact on their clients. $is year, we had 
just two weeks between the publication of the Finance Bill and 
it coming into e%ect.

In this article, we outline the changes announced in the 
Finance Bill released on 20 March and, signi!cantly, what has 
been omitted from the dra" of the proposed legislation. Time 
for planning in advance of the rule change has all but gone; 
we therefore focus on the practicalities for advisers and their 
clients going forwards.

Given the initial possibilities outlined in the Summer 
Budget 2015, the !nal legislation is not as dramatic as it could 
have been, although there are certainly some di&culties 
in implementing the proposed rules both for advisers and 

for HMRC enforcement. $at said, the possible nightmare 
scenarios of bene!ts charges on ‘dry’ trusts are (for now) 
banished, and the reliefs for non-doms mean that there are 
still opportunities for non-doms who wish to live in the UK to 
do so without incurring large tax bills.

Changes to TCGA 1992 s 87
$e biggest surprise when reading the Finance Bill was to see 
what was not included in the dra" legislation. Conspicuous by 
its absence was the reform to TCGA 1992 s 87. $e proposed 
reforms to this section would have meant that capital 
payments to non-UK resident bene!ciaries did not reduce 
the s 87 gains pool. Historically, it has been standard practice 
to ensure that capital distributions are made to non-UK 
resident bene!ciaries in order to ‘wash out’ trust gains and, in 
many situations, minimise the UK tax payable when capital 
distributions are made to UK resident bene!ciaries. 

$e biggest surprise is what was not 
included in the dra" legislation

Also in the proposed s 87 reforms were the provisions to 
charge capital gains tax on the settlor when a distribution was 
made to a ‘closely related’ bene!ciary (broadly, a spouse, civil 
partner or minor child) – though we note that there is still 
an income tax charge on the settlor for bene!ts received by a 
closely related bene!ciary.

Gifts by intermediaries
$e attribution of income tax and capital gains tax where 
a distribution is made to a bene!ciary who then makes an 
onward gi" within three years of the original distribution 
have been postponed. Both the proposed s 87 amendments 
and the gi"s by intermediaries provisions received signi!cant 
criticism in the consultation groups, and on 21 March (the 
day a"er the Finance Bill was published) HMRC released 
a technical brie!ng con!rming that it was indeed correct 
that these rules were omitted from the Finance Bill. $e 
technical brie!ng indicates that the proposed changes omitted 
from FB 2017 may well be included in a future Finance Bill, 
but should not take e%ect from 6 April 2017 as this would 
constitute retrospective legislation. No absolute guarantee is 
given on this point, but if practitioners want to serve their 
clients well they should consider whether further distributions 
can take place in the 2017/18 tax year to make use of ‘washing 
out’ gains to o%shore bene!ciaries.

We are delighted that HMRC has listened to concerns, 
and would rather take its time over the legislation and get it 
right than rushing and introducing imperfect legislation. $e 
frustration for well advised individuals and trustees is that the 
!rst we knew of this change was when the proposed changes 
were not included in the Finance Bill. It wasn’t then until 
21 March that HMRC con!rmed this was not a mistake and 
the sections had in fact been omitted deliberately.

Protected trusts and loans by the settlor
Where the settlor of an overseas trust with non-UK income 
becomes deemed domiciled, the trust will become a ‘protected 
settlement’ for income tax and capital gains tax purposes, 
provided certain conditions are met. $is concept has 
survived the consultation process and provides settlors with 
certainty as to their tax position once they become deemed 
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period for individuals and trustees with existing loans into trusts to 
ensure they comply with the new rules.
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UK domiciled. Readers who have been in practice long 
enough to remember ‘pre 1991’ trusts and the concept of 
tainting will !nd that the proposed legislation has a familiar 
ring to it! Protected foreign source income and gains will 
lose its protected status if certain events occur which mean 
there is e%ectively a settlement into the trust a"er the settlor is 
deemed domiciled. $ere are certain exceptions, such as arm’s 
length loans, but the important point to note is that where 
protected status is lost, it is lost for all foreign income and 
gains in the trust, not just a portion of the trust income and 
gains.

Loans to a trust by the settlor, or by the trustees of 
another settlement created by the same settlor, will need to 
be reviewed under the provisions in FB 2017. Such loans 
will need to be on commercial terms and pay a commercial 
rate of interest to prevent there being a deemed settlement 
which would jeopardise the ‘protected’ status of the trust 
a"er the settlor becomes deemed domiciled. Interest cannot 
be rolled up but can be paid annually, and HMRC con!rms 
in the proposed legislation that its o&cial rate of interest 
is acceptable for these purposes. Trusts with existing loans 
have a one year grace period starting 6 April 2017 to get their 
a%airs in order.

Valuing benefits from a trust
An entirely new schedule not included in previous dra"s 
of the Finance Bill provides additional information on the 
valuation of certain bene!ts received by a bene!ciary of a 
trust. $ese additions seem only to legislate for the common 
practice for many accountants when calculating a bene!t 
such as a loan, provision of moveable property or of land. 
$e addition to the settlements legislation will mean that 
there is clarity on how to treat such items, rather than using 
comparable calculations taken from the employee bene!ts 
legislation. Con!rmation in the dra" legislation about using 
the o&cial rate of interest for such calculations will give 
advisers and their clients certainty in the area of computing 
trust bene!ts.

Reliefs for non-doms
$e two main reliefs for non-doms have been included in 
FB 2017. $ese are:

  mixed account ‘cleansing’; and
  capital gains tax rebasing.

It is important to note the di%erences between when these 
two reliefs apply. A detailed explanation can be found in our 
January article (Tax Journal, 20 January 2017), but we note 
brie+y the following points here.

For CGT rebasing to apply, the taxpayer needs to become 
deemed domiciled on 6 April 2017 and needs to have paid 
the remittance basis charge (RBC) in any year up to 2016/17. 
If these conditions apply, then non-UK assets held at 5 April 
2017 can be rebased to their market value at that date. 
Advisers should therefore review non-UK assets for such 
clients to see if paying the remittance basis charge in 2016/17 
is worthwhile. Depending on the increase in value of the non-
UK property, it may be worth paying the RBC to secure this 
rebasing if the RBC has not been claimed to date.

For mixed account cleansing to apply, the individual 
needs to be non-UK domiciled but does not need to become 
deemed domiciled on 6 April 2017. $ey do, however, need 
to have claimed the remittance basis in any year. If these 
conditions are met, there is a two year window from 6 April 
2017 to separate out funds and make a nomination identifying 
the type of each fund. HMRC has con!rmed that the relief 
is available to pre 2008 mixed funds, and can apply to funds 

introduced a"er 6 April. As such, it is possible to sell an asset 
bought with mixed funds and then separate out the funds to 
free up any original capital for remitting to the UK.

Changes to IHT on UK residential property interests
Another interesting omission from FB 2017 is any further 
provision for the enforcement and collection of IHT arising 
on chargeable events for indirectly held UK residential 
property. From 6 April 2017, shares and partnership interests 
where value is attributable to residential property will no 
longer be excluded property when calculating UK IHT on the 
individual’s estate. Additionally, loans directly or indirectly 
attributable to the acquisition of UK residential property are 
considered UK situs assets for IHT purposes. In the previous 
dra" of the legislation, loans for maintenance or enhancement 
of a UK residential property were also included, but this has 
been removed in the 20 March document. However, the 
interaction between the UK situs loans rules and the rules 
relating to deduction of loans for IHT purposes could mean 
double charges to IHT, so individuals and trusts with such 
loans should review their particular circumstances to ensure 
there are no surprises when IHT becomes due.

As noted in previous articles, it will not always be obvious 
when a chargeable event has occurred (for example, the 
shareholder of an o%shore company dies or settles the shares 
into trust). It was expected that there would be some form of 
powers available to HMRC to collect this tax, or perhaps the 
possibility of issuing a certi!cate to con!rm – on disposal of a 
company holding UK residential property – that all UK IHT 
has been paid in respect of the residential property interest.

No such provisions were added to the dra" legislation, so it 
is down to advisers to keep their clients well advised as to the 
applicability of any such charge. $is state of a%airs is not new, 
as HMRC currently has no way of understanding when a ten 
year charge is due on an o%shore trust (for example, if it holds 
some UK assets at the time of the charge). However, perhaps 
with the advent of the common reporting standard and the 
register of bene!cial owners, HMRC feels that it should have 
su&cient information to pursue such cases. Advisers would 
do well to review their clients to ensure they understand when 
any ten year charges would be due in respect of indirectly held 
UK residential property interests.

What now?
While pre 6 April 2017 planning is now not possible, the 
reprieve from the proposed s 87 and onward payments by 
intermediaries rules mean that advisers and trustees should 
be looking at how to use this window to the bene!t of their 
clients. $e reliefs introduced for non-doms should also be 
carefully examined, looking at the detail of the rules to ensure 
that their clients meet the necessary criteria. In particular, it 
may be necessary for clients to pay the remittance basis charge 
in 2016/17 to secure the CGT rebasing on o%shore assets. 
Advisers and trustees should also review loan arrangements 
and make any changes to the terms so that any protected 
settlements are not compromised by additional settlements. 
Where UK residential property is held in a company or 
partnership, loans should be reviewed to ensure that the IHT 
position is both understood and minimised where possible. ■
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